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Abstract

The right to a nationality is an essential humaghti
The importance of having a nationality lies in fhet
that it is a necessary condition for the protecteamd
enjoyment of certain basic human rights. Consedyent
the failure to fulfil the right of a child to gettizenship
will have an impact on the fulfillment of their bas
rights. This study explores the urgency of granting
citizenship status for the statelessness of intienmeal
refugee children born in Indonesia, and Indonesia’s
responsibility to fulfill the right to a nationajit for
International Refugee children born in Indonesiaen
International Human Rights Law. This type of reshkar
is normative research using statutory and concdptua
approaches. The results of this study indicate, that
under international human rights law, everyone tiees
right to have citizenship and be recognized byrthei
nationality from birth, including children born to
refugees. Citizenship status in a person has be@me
practical prerequisite to be able to obtain respect
protection, and optimal fulfillment of human rights
Indonesian laws and regulations provide two
approaches to obtaining citizenship status for get
children born in Indonesia. The first solution is t
prevent citizenship through positive law, and the
second solution is to provide citizenship through
naturalization. It is hoped that the Indonesian
government will be proactive in fulfilling its opétion
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best interests, and the Indonesian
government is expected to ratify the 1954 and 1961
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A. Introduction

Indonesia is an archipelagic country located in Southeast Asig, hetween the
Indian and Pacific Oceans. It is located in a strategicitotaistride or along major sea
lanes connecting East Asia, South Asia, and Oceania. This strgiegjtion has led
Indonesia to become one of the transit countries for internatioghinaseekers and
refugees with Australia as the destination coutry.

Refugees are people who cross international borders in ordeetbutean rights
abuses and conflicts. Refugees are prime evidence of human righasion®| and
vulnerability. People who are persecuted and deprived of their hamlesoanmunities
and means of livelihood are frequently forced to flee across trdesoof their home
countries and seek refuge abrdaktcording to the data provided by the United Nations
High Commissioner for Refugees (UNHCR) in Indonesia, at theoéi&kptember 2021,
the cumulative number of refugees and asylum seekers in Indonesieecoaded at
13.273 people from 49 countries and more than half of the population came from
Afghanistar® The majority of refugees do not enter Indonesia as a destinatioonligut
place to stop temporarily before going on to countries that theydssrideal for meeting
the needs of refugees, including Australia and América.

There are several problems faced by international refugeeis@in Indonesia, one
of which is not being grant the right to a nationality for babies lorinternational
refugees in Indonesia. This includes both those born from both parentsamgho
international refugees or from one of their parents who is amattenal refugee. Like
many Southeast Asian states, Indonesia is not a party to the d@vér@ion relating to
the Status of Refugees and Convention on the Reduction of Statelessi€&d dthe
Refugee Convention). This lack of international protection for refugeesacerbated by
the absence of a regional human rights convention, like those found in Eanmdpae
Americas. Furthermore, domestic legal protections are absemd asational legislation

comprehensively provides for refugee rights. Indonesia has no asyktem but allows

3 Lin Karita Sakharina and KadarudiPengantar Hukum Pengungsi Internasional (Perbedatilah
Pencari Suaka, Pengungsi Internasional Dan Pengudgkam Negeri)Deepublish, 2017), 38.

4 Alexander Betts and Gill LoeschaRefugee in International Relatio(®xford University Press
2011), 1.

5> UNHCR. 'Indonesia Factsheet' (2021) <https://répgunhcr.org/document/858> accessed 19
March 2023.

8 Antje MissbachTroubled Transit: Asylum Seekers Stuck in Indon@SBAS-Yusof Ishak Institute
2015), 7.
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UNHCR to carry out refugee status determination in the counggpi®e no international
legal obligation, Indonesia has acceded to several core human tigates, which
provide a range of protections for asylum seekers and reflgees.

The Indonesian government's attitude toward the right to citizefeghiternational
refugee children born in Indonesia has triggered a population of stateéesons. In
research conducted by the Non-Governmental Organization (NGO) SUskkitled A
Life Forsaken: Fate Research Report on Rohingya Refugees in Ilijoiisil
registration is still considered discriminatory regarding thestegion of the births of
Rohingya refugees, making it difficult for Rohingya refugeesruty enjoy their basic
rights as refugees, such as the right to education, the rightrkp thie right to health, and
the right to obtain legal protection status from the Indonesian gmest® Humans who
are born stateless create a situation of being caught behaeery rights and non-rights.
It causes stateless people born in Indonesia not to guaranteghasyand protection from

the Indonesian government.

B. Problem Formulations

These research analyses two main issues: first, how faurgency of having
citizenship status for the statelessness of internationaleeftigldren born in Indonesia?.
Second, what is the Indonesia’s responsibility towards fulfillights to a nationality for

International Refugee Children Born in Indonesia under International Humhbts Rigw?

C. Methodology

This research adopts normative legal research, namelyglessanducted on legal
principles, and legal rules in terms of legal norms which ediatthe research material.
The approaches of this research are the statutory and conaggiuadches. The research
data was gathered through a literature review, in which datctoh is carried out using
secondary data as the primary material for researcharghseg for regulations and other
literature related to the problem being researched. The amalg&d is qualitative,

including highlighting the problem-solving efforts, in the sense that data will be

" Nikolas Feith Tan, 'The Status of Asylum Seekad Refugees in Indonesia,' 28 (3) International
Journal of Refugee Law (2016), 366. Dodik Setianan Heriyanto, Sefriani, and Fezer Tamas, ‘No Caoic
but to Welcome Refugees: the Non-Refoulement Ryiea@s Customary International Law’, 10 (1) Lentera
Hukum (2023), 315-316.

8 Riva Dessthania Suastha. 'Perkara Status HambaérRédan Hak Pengungsi Rohingya Di RI'
(CNN Indonesia 2016) <https://www.cnnindonesia.com/internasif#t61205204330-106-
177559/perkara-status-hambat-pemenuhan-hak-penguahgsgya-di-ri> accessed 1 April 2023.
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analyzed and then arranged systematically, which in turn isassethterial for drawing

conclusions.

D. Discussion and Results

1. Urgency of providing citizenship status for otherwise stateks international
refugee children born in Indonesia

Children are the most vulnerable group because they cannot live independently
without others' assistance. Therefore, children have a ranbenadn rights and
basic freedoms that have been recognized in international humanimghisnents,
including the right to have a nationalftyAs is a universal principle in human rights,
these basic rights and freedoms apply to children without exceptioluding
stateless childretf. The fact is, however, many countries make the citizenship of a
person a practical prerequisite to obtain respect, protection, amdabfdifillment
of human rights.

Furthermore, this happens because citizenship leads to a recipggadl
relationship between the state and citizens. In other words,nsittzeve rights and
obligations to their country, and likewise the state has certainoryt and
obligations towards its citizens. In addition, a person's citizensdipsss related to
two basic aspects, namely they a clear legal status, andasd status, meaning
that their position as citizens is socially recognized.

In addition, stateless children indirectly make them statelgssmqe Stateless
persons are “persons who either from birth or as result of subsetheerges in
their country of origin are without citizenship?’On the other hand, stateless
children are generally born without being registered and do not haidemee
documents that can show their legal identity. As a resultcifild does not have a
residency document, then the child will find it difficult to be aldetake care of
everything that requires self-identity. According to David Oweale jure
statelessness is the condition of lacking an effective nationaligre possessing an

effective nationality requires not only access to civil rightthin the territory of

9 Convention on the Rights of the Child, 1990, Art 7

10 vVienna Declaration on Programs of Action, 1993t Brwhich stated, "All human rights are
universal, undivided, interdependent, and inteteelaThe international community must treat hunights
globally in a fair and equal manner, on the sanatirig, and with the same emphasis".

11 Made Nurmawati and | Nengah Suantra, 'The Arraregerof Dual Citizenship of the Indonesian
Diaspora: A Legal and Human Rights Perspectivé3)Jurnal Magister Hukum Udayana (2020), 499.

2 Lin Karita Sakharina and Kadarudin (n 3) 21.
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one’s state of nationality, but crucially also these rightemty, resident, and

diplomatic protectior?

Therefore, the right to citizenship is the key right of all hnmights. This is
based on Hannah Arend's theory about everyone has a “right toright®&” in
which the right to citizenship is the link between human rights and the"sTatis is
based on the fact that without attachment to a particular pbbcamunity (state),
there is no guarantee of someone’s rights, even for someone whprevasusly
said to have rights attached to him. This is the reason stattigdren are avoided
because they will lose the capacity to enjoy essengialsiin their life. On the other
side, depriving a person of the status of a member of a communiyitates a
crime against humanitly. Consequences of Statelessness cause children to find it
difficult to get their rights such as:

a. Right to an education: In the field of education in Indonesia, theeBment has
adopted a compulsory education policy, wherein every citizen aggeaig and
above, can attend basic education free of ch&r@iais would be difficult to
obtain if there is no intervention from the Indonesian government because
stateless children do not have official identities in the form esfidence
documents or birth certificates as Indonesian citizens.

b. Access to Healthcare: Without citizenship status, statelesornze will have
difficulty getting social program guarantees and access tthhgalvided by the
government for their citizens. Access to health is one of the mgsirtant
things, especially for children under five who are susceptibtesease and need
immediate help if they get sick. On the other hand, in the cage @@OVID-19
pandemic, some foreign refugees in Indonesia had difficulty angegaccines
and felt that their fates were increasingly unclear in tigstrof the Covid-19
pandemic. Some of them questioned the guarantee of healthcare pmiashef
the outbreak, including vaccinations. Meanwhile, the risk of their expastine
same as that of other residents and if ignored, it has the potertieldangerous.

For example, a refugee told journalist JN Joniad reporting B€C BNews

13 David Owen, 'On the Right to Have Nationality RighStatelessness, Citizenship and Human
Rights,” 65 (3) Netherlands International Law Revi@018), 303.

¥ Hannah ArendfThe Origins of TotalitarianisniSchocken Books 2004), 291.

15 Hannah Arendt (n 14), 376.

16 Law No. 20 of 2003 on the National Education Systart 34 (2).
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Indonesia “Armed with a refugee ID card, he went to a vacoimaservice
located near the market. But when he showed them his card,djeeyed him
and said that the vaccine was only for Indonesians, not foreigrers."

c. Legal protection: Stateless children are generally born withang begistered
and do not have residency documentation to show their legal identities.
Therefore, this results in the absence of a legal relatiph&tiveen the child as a
person and the state. As a result of the absence of a legal identity, it is possible for
a person not to get the guaranteed protection, legal certainty, aedtriEsgheir
human rights from the state. This happens because the state doesreotihact
legal obligation to stateless children. Without citizenship, a persaimsst
unable to do much and there is no legal protection from the state, Hralitwi
proper treatment as a citizen.

d. A job when becoming an adult: Stateless children will firglifftcult to get a job
as an adult because the difficulty of getting access to gdnaeprives them of
the skills and education certificates needed for employment. fAdpens
because Indonesia is not a signatory to the 1954 convention on refugees, therefore
Indonesia doesn’t have an obligation to provide refugees work and althost a
countries that are not parties to the refugee convention do not hawveticegubn
how refugees are given access to employment. The problent ithatoit is
forbidden to work, but that there are no regulations. On the other hand,je®untr
that have become parties to the conventions have an obligation under the 1954
convention, to ratify the convention into national regulations, allowing tteem
work in their country®

e. Access to government programs: Without citizenship status, edpefoal
children, it can be nearly impossible to access government pregharoording
to Agustina Erni, “If a child is not registered and is not counted eesident of

Indonesia, then he or she cannot access all programs that existe i

7 JN Joniad. 'Pengungsi Asing Di Indonesia Selamad&ai: Mereka Menolak Saya Dan
Mengatakan Vaksin Hanya Untuk WNI' BBC News Indonesjia  2021),
<https://www.bbc.com/indonesia/indonesia-58068888cessed 2 April 2023.

¥ Victor Maulana. 'Pengungsi Tidak Diperbolehkan @&@ Sindonews 2019)
<https://international.sindonews.com/berita/141886/40al-pengungsi-tidak-diperbolehkan-bekerja-ini-
kata-kemlu> accessed 25 April 2023.

27



Prophetic Law Review Volume 5, Issue 1, June 2023

Government.*® This causes stateless children to face difficulty gettingsscto
government programs that benefit their lives.

Therefore, if a child does not have citizen status and becomekessatl hen,
the child will find it difficult to be able to take care of ey#hing that requires an
official identity as a citizen. Considering that human rights iaterrelated and
interdependent in principle, it appears that the non-fulfillment of idlet to a
nationality/citizenship status for a child will have an impacttioa fulfilment of
other human rights. In a state where these human rights and fegsiorhs are not
protected, stateless children will be vulnerable to violence, abusexataitation.
By looking at the urgency of the right to citizenship for childrererg country,
including Indonesia, has an obligation to fulfill and protect childreitizenship
rights under international law and applicable laws and regulations.

2. Indonesia’s responsibility for the fulfillment of rights to a nationality for

International Refugee Children Born in Indonesia under Irternational Human
Rights Law

The right to a nationality is firmly anchored in internatiorsal| The explicit
mention of the right to a nationality appears in international docunyamsarily in
human rights instruments and, to some extent, in international $reateerning
nationality. Although Indonesia did not ratify the Convention on the Status
Stateless Persons in 1954 or the Convention on the Reduction of Stagsléssne
1961, Indonesia as a country of law, has ratified several intenahthuman rights
instruments that regulate children's rights to citizenship, namatticle 15 (1) of
the 1948 Universal Declaration of Human Rights (UDHR), which empesishat®
“everyone has the right to a nationality.” While the UDHR lit$& not binding
because it is only in the form of a declaration, it applies agiide or a moral
obligation for countries in the world. However, moral obligation in tlaisecdoes
not only have the meaning of being kind but must be interpreted as bebavior
attitudes that reflect concern in society and state. Furthrernmaonesia as a legal
state that upholds human rights has a moral obligation to respecDHiR Which

contains general principles of law and is the basic foundation of rityna

19 Sabik Aji Taufan. 'Tanpa Akta Kelahiran, Anak TkdBisa Akses Semua Program Pemerintah'
(Jawa Pos 2022) <https://www.jawapos.com/nasional/28/032Ghpa-akta-kelahiran-anak-tidak-bisa-
akses-semua-program-pemerintah/> accessed 282823.

20 Universal Declaration on Human Rights, 1948. At(1).
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Therefore, all arrangements regarding the rights regulatedei UDHR must be
respected and recognized as a form of Indonesian concern in upholding human
rights, including the right to citizenship status.

Additionally, Article 24 paragraphs 2 and 3 of the International Coverant
Civil and Political Rights (ICCPR) guarantees, that ‘Evdrjdcshall be registered
immediately after birth and shall have a name,” and that “[g]elkild has the right
to acquire a nationality.” Like the UDHR, this provision does notceigi to which
state a child may claim his or her right to a nationality. ddger, Article 24(3) only
guarantees a right to acquire a nationality, without anyifsgson at which time
this right has to be implementétiindonesia as a country that has ratified the
ICCPR through law number 12 of 2005 concerning Ratification of the Inimnah
Covenant on Civil and Political Rights has obligation to respect, pratetfulfill
the human rights of every person (especially the right to anaditiy), including
stateless children born in its territory and subject to its legal jurisadict

Furthermore, Article 7 (1) of the CRC mentions, “[tlhe childals be
registered immediately after birth and shall have the frgit birth to a name, the
right to acquire a nationality..2? Based on this article, children have the right to
obtain citizenship status from the moment they are born. Theref@msy, Eovenant
State should be active in fulfilling the right to citizenship bildren. Article 7 (2)
CRC mentions that “State Parties shall ensure the implenmntdtthese rights in
accordance with their national law and their obligations under thevardg
international instruments in this field, in particular where thé&cohould otherwise
be stateless?® Indonesia as a country that ratified the CRC by Presiddb¢iatee
Number 36 Year 1990 should prevent statelessness of children. Furthetmor
prevent statelessness, the Indonesian government can offieigibyer births. Birth
registration proves where a person was born and parentage, key pieces
information needed to establish which country nationality a child should acquire.

In addition, the International Convention on the Elimination of All Fooh
Racial Discrimination (ICERD) mentions discrimination on the $asirace, color,
descent, or national or ethnic origin is often the root cause ddledtamess.

Moreover, stateless populations are particularly vulnerable to further

21 Covenant on Civil and Political Rights, 1966. 24.
22 Convention on the Rights of the Child (n 9). Arfd}.
23 Convention on the Rights of the Child (n 9). Ar{ZJ.
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discrimination?* Article 5 ICERD provides that “State Parties undertake to prohibit
and to eliminate racial discrimination in all its forms andyt@rantee the right of
everyone, without distinction as to race, color or national or ethmmpto equality
before the law, notably in the enjoyment of... the right to equatintiesat before the
tribunals and all other organs administering justice... (and) othdr rahts, in
particular... the right to nationality..?” Therefore, it can be understood that the
right to get citizenship is the right of every person withosgtminination in the
refusal to grant the right to citizenship status for certa@sons. This is expected to
prevent someone from being born stateless and to cut off the passtajebéss
status to their descendants. Indonesia, as a country that higsl f2ERD in law
number 29 of 1999 has a responsibility as a State Party to ensunghhé a
nationality of everyone without racial discrimination and takepsste eliminate all
forms of discrimination to prevent statelessness for children.

Most importantly, Islam guarantees the protection of children righisse
rights embodied in every children since born and to become adult. The patgahet
guided moslems to consider the rights of the children as mentiortee idadith:
“Do not belong to our group, people who do not love the little ones among us and do
not know the rights of the big ones among %%s.”

As a state party to these international human rights instrupmedtnesia is
obligated to carry out its obligations in good faith. From a hunggnsr perspective,
Indonesia's obligation to respect, protect and fulfill human right®t only limited
to Indonesian citizens. The ICCPR, CRC, and ICERD emphasizetabatparties
are obliged to respect and guarantee the rights recognized pmeent Covenant
for all persons within its territory and subject to its legaispliction, without
distinction of any kind. Therefore, based on this explanation, Indonesia should
respect, protect and fulfill the human rights of everyone, inctudiateless children
who are within its territory and are subject to its legal jurisdiction.

Citizenship is a matter of sovereignty and each state, throsidhgislative

bodies, can decide on the legal requirements that are consideressamgctor

24 Convention on the Elimination of All Forms of RakDiscrimination, 1965.
25 Convention on the Elimination of All Forms of RakDiscrimination (n 24), Art 5.
26 Hadith Abu Daud and Tirmidzn.d.

30



ISSN: 2686-2379; E-ISSN: 2686-3464

membership of the statéTherefore, the right to a nationality in the form of obtain
citizenship status is recognized as a constitutional right uhdeCanstitution of the
Republic of Indonesia year 1945 article 28 D paragraph (3) whichs stiade:
"Everyone is entitled to citizenship statd®."

The law, which is a derivative of the Constitution, governs tgbtsito a
nationality. It is Law Number 39 Of 1999 Regarding Human Rights:58ri(2):
Every child from birth has the right to a name and citizendhaijps Law No. 23 of
2002 on child protection in article 5 states that: “Each child isleshtio a name as
Identity and citizenship status.”

Furthermore, referring to the provisions of Law No. 12 of 2006 on oglzp,
the stateless condition of a refugee child born in Indonesia can bdedvoi
application of the limited principle ofis soli Based on the explanation of Law No.
12/2006, the principle of limitedus soliis a principle that determines a person's
citizenship based on the country of birth, which is limited to chmldrader the
provisions governed by the law. The meaning of the word "limitedhis case is
that Indonesian citizenship can only be given as a limitation ta achild falling
into statelessnegdLaw No. 12 of 2006 provides for several methods of becoming
an Indonesian national: by birth, by naturalization, by adoption, and byagea
Article 4 of the Citizenship Law states that Indonesian Citizen¥are:

a. Any person based on laws and/or based on an agreement between the
Government of the Republic of Indonesia with other countries beffise t
Law comes into effect has become an Indonesian citizen;

b. Children born from a legal marriage of a father and mother of Irstlme
citizens;

c. Children born from a legal marriage to an Indonesian citizenrfathe a
foreign mother;

d. Children born from legal marriages to a foreign father and an &silam
mother;

e. Children born from a legal marriage of an Indonesian citizen mothethdut
father does not have citizenship or the law of the country of oafihe
father does not grant citizenship to the child;

f. Children born within a period of 300 (three hundred) days after ther'fathe
death from a legal marriage and the father is an Indonesian citizen;

g. Children born out of legal marriage to an Indonesian citizen mother;

27 Susi Dwi Harijanti.Report on Citizenship Law: Indonegigobert Schuman Centre for Advance
Studies 2017), 3.

28 Indonesian Constitution, 1945 (n 28). Art 28 D.(3)

29 Bagir MananHukum Kewarganegaran Indonesia Dalam UU No. 12 TafiiH Ull Press 2006),
76.

30 Law No. 12 of 2006 on Indonesian Citizenship. Art
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h. Children born out of legal marriage to a foreign mother who is rezedy
an Indonesian citizen father as his child and the acknowledgmenade
before the child is 18 (eighteen) years old or unmarried;

I. Children born in the territory of the Republic of Indonesia who atithe of
birth the citizenship status of the father and mother was not clear;

J- A newborn child found in the territory of the Republic of Indonesia as long
as the father and mother are unknown;

k. A child born in the territory of the Republic of Indonesia if tHather and
mother do not have citizenship or their whereabouts are not known;

l. A child born outside the territory of the Republic of Indonesia froratlaef
and mother who are Indonesian citizens who due to the provisions of the
country where the child was born give citizenship to the child concerned; and

m.The child of a father or mother whose citizenship application has be
granted, then the father or mother dies before taking the oath orirgyvea
allegiance.

Based on Article 4 of Law Number 12 of 2006 concerning Citizpnsbgally
international refugee children have the right to Indonesian citiggnbased on
subparagraphs (i), (j), and (k). Therefore, by applying the prinofghérth (ius soli),
people born in the territory of the Republic of Indonesia get Ipgakction and
certainty, because they are citizens of the Republic of Indoneshdsis is placed
on his birth in the territory of the Republic of Indonesia with the that no child is
born into apatrid (stateless).

3. Fulfillment of the right to a nationality as a state obligation based on the
protection of human rights

As a manifestation of a country's identity and sovereignty, naiigrial a
sensitive issue. Not surprisingly, disputes about citizenship sait ne tension and
conflict, both within and between StafésThe issue of nationality falls under the
jurisdiction of the domestic law of the state but is not absoluteong to
international human rights law, the right of states to determime their nationals
are must not run afoul of their human rights obligations when grantingeanking
citizenship in the avoidance of statelessness. The form & stabgnition of a
person's right to a nationality is the fulfilment by thatstof granting citizenship
status. A person's citizenship status is proof of his membershipeinstate.

Therefore, the state is obliged to protect him/her.

31 UNHCR. 'Nationality and Statelessness: A HandbfmokParliamentarians Research and Analysis:
Carol Batchelor and Philippe LeclertdNHCR,2005) <https://www.un.org/ruleoflaw/files/Natiorgliand
Statelessness.pdf> accessed 2 May 2023.
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Citizenship is defined as any kind of relationship with a countngiwresults
in that country's obligation to protect the person conceth€itizenship is a very
important thing for a person. This is because citizenship gives pasglese of self-
identity and represents the key to participating fully in societyddition, without
citizenship status, individuals are generally excluded from pallitrocesses
because they do not have the right to Vétdoreover, under international law, only
“citizens” have the unrestricted right to enter and remain in a cotfntry.

Although various international human rights instruments explicitbulege
children’s rights to citizenship, these instruments do not obligetdibe ® grant
citizenship to every child born in its territory. In addition, thesgruments also do
not determine the procedure for granting citizenship by a country mractical
level. Each country is given the discretion to determine the ierifer granting
citizenship under their respective national laws. However, the gwoedor granting
citizenship must be carried out within limits to ensure thatetlage no stateless
children.

According to Simon Butt, Indonesia does not regulate the status of
international law in its national law. What is regulated is ohé/procedure for the
adoption of international treaties. In addition, other sources of ini@naé law
including customary international law are not certain of the exteits legitimacy
in Indonesia® However, Indonesia's domestic laws and regulations explain in more
detail the procedures for granting citizenship. In addition, the tgglt nationality
can be fulfiled by granting citizenship status. In general, dlquisition of
citizenship status can be divided into two systems, an activarsystd a passive
system® In an active system a person gets citizenship status by Ipctakéng
certain legal actions, while in a passive system citizenstafjus acquisition, a
person is automatically considered a citizen without taking egsl lactior?’ Based

on Indonesian laws and regulations, there are two solutions for obtaitwegghip

32 Rokilah. 'Implikasi Kewarganegaraan Ganda Bagi ¢&laNegara Indonesia’. 1 (2) Journal

Ajudikasi (2017), 55.

33 Covenant on Civil and Political Rights (n 21). &f.
34 Covenant on Civil and Political Rights (n 21). A& (4).
35 Simon Butt. 'The Position of International Law iit the Indonesian Legal System'. 28 (1) Emory

International Law Review (2014), 3. Nimatul Hudaydik Setiawan Nur Heriyanto, and Allan Fatchan Gani
Wardhana. ‘The Urgency of the Constitutional Prevgé Law on the Ratification of International Trgdty
the Constitutional Court in Indonesia’ (2021) 7 ¥®liyon 1, 2-3.

36 C.S.T. KansilHukum Kewarganegaraan Republik Indong@mar Grafika 1992), 11.
87 C.S.T. Kansil (n 36).
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status for refugee children born in Indonesia, namely acquisitiontiaérehip
through positive law and naturalization.

Regarding obtaining citizenship through positive law, the Indonesian
government must adopt national legislation and policies, even enactew &aw to
ensure that a child born in Indonesia is not stateless. The Indogesiernment has
recognized and regulated in national legislation the right ofyestdtd to obtain a
name and citizenship status from birth as a human #fgAccording to Law
Number 12 of 2006 regarding citizenship of the Republic of Indonesia, those who
are recognized as Indonesian citizens are people of the origd@iesian nation
and people of other nations who are citizens by operation of law. fdussion is
not discriminatory because it does not determine a particuteimnathnicity, or
ethnic group which is the original Indonesian nation. In addition, the provision
recognizes that a person outside the original Indonesian nation camden
Indonesian citizen if he or she has fulfilled the requirementheiaw. Based on
these provisions, stateless children who are not native Indonesihrigast the
opportunity to become Indonesian citizens if they fulfill the provisions of the law.

To prevent the possibility of statelessness, the Indonesian goversnoemd
apply the limitedlus Soli principle to children born to international refugees in
Indonesia. In accordance with Article 4 of Law Number 12 of 2006 comggrni
Citizenship, subparagraphs i, j, and k, de jure children of internatiefugjees have
the right to Indonesian citizenshig®' According to Bagir Manan, four main
categories fall within the scope of this limited ius soli ppleibased on the
subparagraphs i, j, and k of Article 4 of Law Number 12 of 2006 concerning
Citizenship. The four basic categories have different meanifigst, the phrase
“children born in Indonesia to parents whose citizenship status idaast means
that a child is confirmed as born in Indonesia but there is unugrtagarding the
citizenship status of the parents, whether they are Indoneszensitor foreigners,
indicating that the whereabouts of the parents of the child arerkr®acond, the
phrase “a child found in Indonesia as long as the father and motheanknown”
means that a child is found but it cannot be ascertained whethershe aas born

in Indonesia or not. Third, the phrase “children born in Indonesia to estsitel
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38 Law No. 39 of 1999 on Human Rights, Art 53 (2).
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parents” means that a child is confirmed to be born in Indonesiatédess parents,
indicating that the whereabouts of the child's parents are knownhFthetphrase
“children whose parents are not known” means that a child is codfittndave
been born in Indonesia but the whereabouts of his parents are urféhown.
The problem in the applying of the limitéas soli principle for children born
to refugees in Indonesia is related to the absence of the daefimitd official
understanding of stateless and unknown nationality in Law No. 12 of 2006. This
gives rise to confusion and uncertainty as to whether a child betatedess person
of unknown nationality in Indonesia can be granted citizenship status Aurtidés 4
subparagraphs i or k of the law. Furthermore, in the embodiment pfitiugple of
limited ius soli Article 28 paragraph 1 of Law Number 23 of 2006 concerning
Population Administration, and Article 33 paragraphs 2 and 3 of Presidentia
Regulation Number 96 of 2018 concerning Requirements and Procedures for
Population Registration and Civil Registration regulates birthist@tion for
children of unknown origin or whereabouts of his parents are unknown. It is
problematic because the scope of the limitedsoli principle as required by Law
No. 12 of 2006 is not only limited to children whose origins or parentsiegeuts
are unknown, but also includes children born in Indonesia to stateless pansons
unknown nationality. Thus, proactive action from the state is requireddure that
the parents of a child meet the requirements for the subjecte@fto by law. It will
be difficult to formulate more detailed provisions in these implaing regulations
without a formal understanding of the terms in question. Therefores theno
understanding of parents who are stateless people of unknown nationdétylLiaw
No.12 of 2006 resulting in a lack of regulation of birth registratiorchalidren born
to stateless persons of unknown nationality whose citizenship status is unclear.
The application of limitedus soli citizenship cannot be automatic, because
specific procedural steps are required for a child to obtain evidenbe form of a
birth certificate proving that he is an Indonesian citiZefhus, without a legal
document that certifies his citizenship status, a child will noalide to claim his
rights as a citizen. Under Indonesian laws and regulationgedeta population

administration, the birth of a child is an important event that mesteported by

40 Manan,Hukum Kewarganegaran Indonesia Dalam UU No. 12 Tign29), 76.
41 Presidential Regulation No. 96 of 2018 on Requirgiieand Procedures for Population
Registration and Civil Registratiorrt 33 (1).
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residents to the local Implementing Agency no later than 60aftgrsbirth?? Based
on these provisions, birth certificates are not only given to Indonesiagns but
also to non-Indonesian citizens residing in Indonesia. This regulatlsa
accommodates birth registration and the issuance of birth caeidor the birth of
a child whose origin or parents’ whereabouts are unknown. Howevegigtation
still lacks legal certainty for children born as refugees whparents here are
stateless or of unknown nationality to obtain Indonesian citizenship, leetteysdo
not have the various legal documents required to obtain a birth ceéstifscech as a
marriage certificate, family card (KK), or identity card (KT®).

Naturalization is the process where a person applies fornshieto the state.
In this case, the government of Indonesia must adopt national legisktd
policies to ensure that a child who is already stateless aitingg in the territory of
Indonesia can obtain the right to citizenship through naturalizathis.i explained
in Article 8 of the Indonesian Citizenship Law, which explains thatcitizenship of
the Republic of Indonesia can also be obtained through naturalizatmtzexship
application can be submitted if it meets the requirementspasased in Article 9 of
the Law of the Republic of Indonesia Number 12 of 2006 concerning Citizenship.

However, the naturalization of refugee born children difficult tcoagaish.
This happened because of two requirements of Indonesia’s natiwalizihe
naturalization requirement of having resided in the territorythef Republic of
Indonesia for a minimum of 5 (five) consecutive years or a mininntih0 (ten)
non-consecutive years will be difficult to estabféhis is because Law No. 6 of
2011 concerning Immigration states that only foreigners who have Vediel
Documents (visas) can have a residence pérrivieanwhile, a person with refugee
status in Indonesia who does not have a permanent residency permlivesly
temporarily in Indonesia under the supervision of immigration offidere being
placed in a third country by UNHCR. Furthermore, the naturalizagqoirements
regarding having a job or steady income will be difficolt fefugees to fulfil. This

is because Indonesia has not ratified the 1954 Convention. Therefore, Iladsnesi

42 aw No. 24 of 2013 on the Amendment to Law NumB8&rYear 2006 Concerning Population

Administration. Art 27.

43 Presidential Regulation Number 96 of 2018 on Reguénts and Procedures for Population

Registration and Civil Registratiqn 41). Art 33 (1).
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not obliged to find work for refugees. Work is one of the basic econoghts that
must be protected for everyone for the sake of survival and dignity.1948B
Constitution guarantees "decent work and livelihood for humaffi®rdviding jobs
for refugees is a more comprehensive solution than giving away maations,
while at the same time contributing to community development.

The problem with the Indonesian Law on Citizenship is that it does not
specifically regulate Indonesian citizenship applications of damnldborn in
Indonesia to international refugees. The absence of a lawpbaifically regulates
the procedure for granting Indonesian citizenship to children borndtateless and
unknown nationality parents in Indonesia makes it difficult to determicéild's
status as an Indonesian citizen through the limitsdsoliprinciple. In addition, the
lack of regulations governing the granting of residence permitgefuigees in
Indonesia, and the prohibition of refugees from having jobs for refuge&ss it
impossible for children born to international refugees in Indonesimdet the
naturalization requirements stated in article 9 law no 12 of 2006ewung
Indonesian Citizenship.

The citizenship status of a refugee child born in Indonesia is tergdor the
children. However, providing Indonesian citizenship to a refugee child lor
Indonesia has some impacts on the country as well, including:

a. Economically. Indonesia's government needs to spend additional funds on
assisting these children in supporting children's growth and development,
such as government healthcare programs, and formal public educdtien. T
is very important because the tendency of parents who are fsigees will
limit this accessibility even more considering that Indonekaeadid not
ratify the 1954 Refugee Convention. Granting their basic rights ltasnsea
basic obligation of all countries considering that children's righgsalready
part of customary international law.

b. Internationally. This will raise the good name of Indonesia in the
international society. This is based on the actions of the Indonesian
government which upholds human rights by granting Indonesian citizenship
to refugee children born in Indonesia.

c. Potential taxpayers. In the long term, refugee children who become
Indonesian citizens will be able to contribute to state tax regemse
taxpayers when they grow up and find jobs.

Granting citizenship to refugee children born in Indonesia will unddibteave

consequences for Indonesia. However, refugee children born in Indonesta beed
granted citizenship status. This will make it easier fordceil to gain access to

46 Indonesian Constitutiofn 28). Art 27 (2).
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facilities owned by the government. Thus, they will have an easiergrowing up

and surviving.

4. Fulfillment of the right to a nationality in the best interest of the chid

The principle of the best interest is something that needs tortstdered in
the attitude of the state to children as provided for by Artil¢ &f the 1989 United
Nations Convention on the Rights of the Child, which states thatll'lacgons
concerning children, whether committed by public or private sowielfare
agencies, courts of law, administrative authorities or legislabodies, the best
interests of the child shall be a primary consideration bechisprbvision applies
also to all actions concerning the nationality of a child and ab&dance of
statelessness.

Furthermore, the application of the concept of the best interdke imain
responsibility of a State, which is based on its international lglgjigations. States
should use an appropriate mechanism to consider the child’s basststin the
context of their national child protection system without discrinonaensuring the
proper participation of children and the involvement of relevant experdedide
and assess better solutidd€onsidering the widely documented negative impact of
statelessness on children’s ability to enjoy various human riigletstity, education,
health care) and the variety of international legal instrumeamdsrecommendations
that stipulate the necessity to avoid statelessness anch ithe child’s best interest
to have a nationality.

In applying the principle of the best interest of the child in Indandke
government of Indonesia regulates the rights of children in the plutéction law.
The principle of the best interest of the child has been statedleasf the principles
in Article 2 Law Number 23 of 2002 Regarding Child Protection, whiatestthat
the best interest of the child is mentioned in the explanatagleavthich can be
interpreted as all actions concerning children by the goverpnsewiety, the
legislature, and the judiciary, the best interests of the childt imeisthe main

consideration.

4T UNHCR. 'Conclusion on Children at Risk No. 107 (UY (Executive Committee of the High
Commissioner's Programme2007) <https://www.refworld.org/docid/47189723h> accessed 4 May
2023.
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Additionally, the Indonesian government's efforts to limit the sibttateless
children in the best interest of children begins with Article @ INo. 23 of 2002
regarding Child Protection which states that every child hasigheto a name as
self-identity and citizenship statf&Furthermore, Law No. 35 of 2014 concerning
Amendments to Law No. 23 of 2002 in article 27 states that a childstyder birth
certificate must be given from birf{.In addition, if the child's birth origin is
unknown and the whereabouts of the parents are unknown, the making of a birth
certificate is based on the information of the person who foundndt ia
accompanied by an official report on the police examination. The articlles ahild
protection law can be interpreted to mean that a child does haviglhhéor self-
identity as proof of their citizenship status, on the other hand,niienesian
government should be involved in giving self-identity to children as @ncdg of
government action to prevent the stateless child's condition in Indonesia.

E. Conclusion

Everyone has the right to citizenship and be recognized by thganality from
birth, including children born to refugees. Moreover, the fulfilmenthef tight to get
citizenship is in the best interests of the children considehat) human rights are
interrelated and interdependent in principle. The non-fulfilment ofigie to a nationality
for a child to get citizenship will have an impact on the fulfilmeintheir basic rights. In
this situation, citizenship is needed as a fundamental element ahhaeuurity, as well as
providing people with a sense of belonging, identity as individuals, piateaf the state,
and provides a legal basis in exercising many civil and politights. Children born to
stateless parents will potentially receive statelessusstais well, perpetuating the
generational cycle. This is the reason for the importancerthf tertificates for children
born to stateless parents. Upon the birth of a child, a birth catéfis the first official
document that officially recognizes the child's legal statulsile\a birth certificate does
not grant citizenship, it can provide information related to the legiationship between
the child and the parents and the place of birth of a child, and ¢ae betial evidence to
determine the nationality of a child.

Basically, the right to citizenship has been guaranteed imattenal human rights

law and Indonesian domestic law. From the perspective of inemahthuman rights,

48 Law No. 23 of 2002 on Child Protection. Art 5.
49 Law No. 35 of 2014 on Amendments to Law No. 22002. Art 27.
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Indonesia as a state party should respect, protect and fulfil thenhugits of everyone,
including stateless children residing in its territory and suldgeds legal jurisdiction. On
the other hand, Indonesian laws and regulations especially law No. 12 ofez208ing
Indonesia Citizenship provides two approaches to obtain citizenshys $tat children
born to refugees in Indonesia, namely by granting citizenship throughvedsiv and
naturalization. However, there are two obstacles to these approdoheganting
citizenship through positive law there is a lack of law that ifpalty regulates the
procedure for granting Indonesian citizen status to children born #tateless and
unknown nationality parents in Indonesia. In naturalization, the lack aflatemns
governing the granting of residence permits and difficulty in figdivork for refugees
makes it impossible for children born from international refugedadonesia who have

refugee status to meet the naturalization requirements.
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